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Introduction

For some years now, a global environmental discourse has been going on.
It has been realised that the accelerating deterioration of the environment is an
environmental cnisis that calls for serious examination. Many scholars have
articulated ideas such as “a new eco-philosophy” or “deep ecology” and
emphasizing the importance of developing ecological consciousness, and, in the
process, formulating comprehensive and radical environmental ethics. As much
as different scholars postulate and research into what could be solutions 1o
environmental crisis encountered in the world, scholars of religion too are not left
out in this struggle. -

From the opinion of Ozdemir' therefore, it is an irony of history that
during the second half of the 19" century and the first half of the 20" century, the
positivists and scientifically-minded philosophers viewed science and technology
as enough instruments for solving human problems while religions were totally,
disregarded. However, the appearance of environmental crisis made man perceive
religions as having solutions to human problems. Hence, members of various
faiths were challenged to live up to their responsibilities. -

Islam does not leave the issue of environment un-discussed. According to
Khalid?, Islam provides a holistic approach to existence. It does not differentiate
between the sacred and the secular and neither does it place a distinction between
the world of mankind and the world of nature. More so, Islam encourages people
to protect earth and all life on it, and to maintain the balance in nature as created
by God. Human beings at present live, however, in a world of pollution,
deforestation, climate change and desertification. Unfortunately, environmental
concerns are often forgotten in favour of economic benefits.’

The Islamic environmental worldview is based on the five aims of the
Islamic legal system called the Shari ‘ah. The Shari “‘ah aims to protect religion;.
life, mind, offspring and property. All of these are threatened by lack of proper
appreciation and the protection of environment: people are losing property duesto-
hurricanes; losing life due to floods; losing fertile soil due to desertification and
losing children due to discase. T



From the point of view of Islam, humans are l.hc guardj:an_s of the earth gy,
they are entrusted to protect it for future generations. This is why they are
khalifatullah fil "Ard - the vicegerents or representatives of Allah on earth in the
Qur’an (Q6:165). There are many verses of the Qur’an and prophetic references
on environmental ethics in order to enhance sustainable development. It then
hecomes necessary to expound these references with a view to elucidating
rehigious solutions to the environmental crisis. This paper seeks to address wh
Islam has for environment and sustainable development. It starts by examining the

concepts of environment and sustainable development before looking into the
Islamic views on these concepts.

Concept of Environment

Environment is defined by the Free Dicrinnaryj as the circumstances or
conditions that surround one: surroundings. It is the totality of circumstances
surrounding an organism or group of organisms, especially the combination of
external physical conditions that affect and influence the growth, development,
and survival of organisms; the complex of social and cultural conditions affecting
the nature of an individual or community. Wiki Answers® gives the meaning of
environment as what surrounds a thing or an item. The environment is the
surrounding. It could be a physical element - physical environment that includes
the built environment, natural environment - air conditions, water, land,
atmosphere etc or it could be human environment - people surrounding the item
or thing. This is also known as the social environment and includes elements like
the spiritual environment, emotional environment, home, family, etc. Merriam-
Webster Online Dictionary’ defines environment as the circumstances, objects, or
conditions by which one is surrounded. It is the complex of physical, chemical,
and biotic factors (as climate, soil, and living things) that act upon an organism or
an ecological community and ultimately determine its form and survival. It is the
aggregate of social and cultural conditions that influence the life of an individual
Or community.

Aliyu® asserts that environment is the whole sum of the surrounding
external conditions within which an Organism, a community or an object exists.
Olajuyin” defines the meaning of environment by saying that everything we see,
smell, feel, or hear as soon as we walk numidcmrhonnisuurncighbﬂufhmd
environment and in our situation it is our rural environment. This includes not

t‘ﬂy trees and footpaths but noisy neighbours, waste refuse in the street,

There is no commonly acceptable definition for sustainable development.
According to Olajuyin'” and Jordan"", the most widely cited definition is that of
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the World Commussion on Environment and Development (1987) also known as
the Brundtland Commuission which states that “sustainable development is a
development that meets the present without compromising the ability of future
generations to meet their own needs.” ()I:zg’u;.'in12 further adds that “in the recent
times, a joint publication by the World Resources Institute, the United Nations
Environmental Programme, the United Nations Development Programme and The
World Bank defines ‘sustainable development’ as meeting the needs of the
present without undermining the resource and ecological base for future
generations.” Environmentalists argue  broadly in favour of sustainable
development. By this, they mean a pattern of living that favours the preservation
of habitat, the conservation of non-renewable resources, and the increased use of
rcncja-'s:?lc energy sources so that Earth’s ecosystems are not harmed beyond
repair.

Jordan'* asserts that these definitions of sustainability are broad and
general enough to be embraced by everyone. However, they are not specific
enough to guide effective action. For example, although everyone would agree
that resources should meet the needs of the present, defining exactly what these
needs might be is difficult. Gustave’s definition as quoted by Aliyu," therefore,
becomes relevant at this juncture. He states that:

sustainable human development is a development that not only
generates economic growth but also distributes its benefits equitably;
that regenerates the environment rather than destroying it; that
empowers people rather than marginalizing them, enlarging their
choices and opportunities and providing for their participation in
decisions affecting them. It is development that is pro poor, pro nature,
pro jobs, and pro women. It stresses growth, employment,
environment, empowerment and equity.

Ehindero'® notes that “as sustainable development was the flagship
concept of the Brundtland Report (1987), it was also at the core of The Rio
Declaration on Environment and Development. And of Agenda 21, which called
for a global partnership of sustainable development, with sustainable development
taking the character of the ultimate i.c. entailing the fulfilment of basic needs,
improved living standard for all, better protected and magaged ecosystem and a
safer of more prosperous future.” According to Geping however, one of the
objectives of global sustainable development partnership is to promote
collaboration in the international community with respect to the maintenance,
protection, and recovery of Earth’s ecosystems. Another objective is to promote
collaboration in the area of economic development. For the many developing
nations that are still in the early stages of economic development, poverty and
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under-development are among the most important causes of environmenta

degradation.

Islamic Teachings on Environment . _ _ _

From the point of view of Islam, environment IS cnns:dere_d as a gift from
Allah to man; hence, it must be properly taken care of Iby individuals and
communities. This is why Article 3 of Islamic Declaration on Sustainable

Development states that:

... Individuals and communities are, all, duty-bound to take care of it
and promote all its natural resources, including air, climate, water,
seas, flora and fauna, and refrain from any act likely to cause pollution
or damage the eco-system or disturb the balance thereto.

Aburounia and Sexton'’ making reference to Ahmed observe that the
concept of human needs, according to Islam, is based on the principles that all
individual components of the surroundings were created by Allah and in view of
the fact human being has two basic needs - spiritual and physical, which could be
met by making the best use of all resources which Allah created for him, man
finds all the essential needs of life such as food, water, air, light, etc in exact
proportion to enable him to live steadily and orderly life.

This probably is the reason why Abu-Sway™ is of the opinion that Islamic
concept of environment has to do with protection of human beings, animals,
plants, land, water and air,

:W;l‘th a view o identifying the basic teachings of Islam on environment,
Glvercin™ notes that there are terms that are used in Islam such as filrah — which
refers to creation as an original natural order; taw/id — the unity of creation,
which tells us that _all things in the world are related. to one another and because
they are all 'equa] signs of Allah, all are equally important, valuable and worthy
of preservation; mizan — balance, is the state of well-ordered creation, which must

be maintained or restored: and khalifah which ref i
: d ers to the ro :
trustee of creation. These will be briefly examined. RiKiomale.cfimpnkind g5 e

Fifrah:

Fifrah refers to creation as an ori

“it is the pattern of living by S ginal natural order. Lubis® asserts that

d discernment, and of living in a natural

0 the laws that govern th ‘
atte R ¢ universe. The fifrah is the natural
pattern of creation itself and the Qur’an locates humankind in 1{ e



So set thou thy face to the religion, being upright, the nature in which
Allah has made mankind. There is no change in Allah’s creation. That
is the right religion; but most men know it not. (Qur’an 30: 30).

Allah created humans as part of His onginal creation to function within its
pnmordial pattern. Humanity is then inescapably subject to Allah’s immutable
laws, as is the rest of creation. In this sense, human beings are equal partners with
nature. Creation cannot be changed. Where there is an action there is a reaction,
according to Allah’s laws. Global warming can be seen, in this light, as the earth’s
endeavour to maintain a balance in response to the human assault against it.

Aburounia and Sexton™ note that “the law of nature is law made by the
Creator and based on the concept of the absolute continuity of existence.” This is
buttressed by the verse of the Qur’an which says:

Hast thou not seen that unto Allah pays adoration whosoever is in the
heavens and whosoever is in the earth, and the sun, and the moon, and
the stars, and the hills, and the trees, and the beasts, and many of
mankind. (Qur’an 22:18)

According to Hassan,*, the earth and its countless bounties have been
created for mankind. It is also manifest that God made such natural bounties for
all human beings in perpetuity. As this huge reservoir is available for human use,
it should be without abuse or misuse. The cycle of naturally available blessings
for the benefit of humanity has to be kept alive for all generations to come.
“Environment”, as a term of art as we use it, has to be in the forefront of all such
human thinking, policies and actions.

Taw fid:

Taw/id is the fundamental statement of the oneness of the Creator, from
which everything else follows. It is the primordial testimony to the unity of all
creation and to the interdependence of the natural order of which humanity is an
intrinsic part. The implication of this is that the whole of creation - being the work
of one Originator - works within a defined pattern. It is the belief that every
creature originates from Allah.”

The Qur'an points to this fact in many places. For instance, Qur’an 30: 25
~ 26 refers to this as follows:

To Him belongs whatever is in the heavens and the earth all
obeying His will and it is He who originates creation...




as observed by Lubis, the heavens and the
thus conveying the idea that creation was
each of s |5Iuy|np, l'lll'l'l]\lt’fi'l'l:ﬂtll‘.lr}' pars,

preserving role, and 1n so doing supports
universe are interdependent angd

From the point of view ol Islam
b arth are extensions of Allah's throne,
designed 1o funchion as a whole unity;
'Ilh'h:ll.[‘ll'll: man, who plays his own sell
the rest. Therefore, all the elements in the

connected. and have a value to each other. e
Khalid™ explains  that humankind was created  within  the  natural

patterning of nature and being of it s role 1s defined by "“’f very same
satterning. This is at one and the same time both a simple and lucid ecological
definition of his place in the natural order. He succinctly puts his position thus:

Allah created humankind as part of His original creation to function
within His original scheme, We were then subjected to Allah’s
unchangeable laws as was the rest of creation, making us — at the
biological level — equal partners with the rest of nature. The different
elements of the universe working together keep nature in balance. We
can modify the environment o suit our purposes up to a point but we
cannot change its basic make up. The environmental problems we
expenience today could be described as adjusting mechanisms that
keep the earth in order. Like the human body the earth is a self-
healing entity and it will tend to close the wounds inflicted upon it.
Also like the human body the earth will react drastically to the deeper
levels of injury we keep subjecting it to. But we have yet to
understand these processes.

Mizdn:

The ﬂew. of Islam on this is that Allah has created the world and the
universe perfect in proportion, measure and balance as a life-supporting system.”’
Islamic cn_'-'lmnmr:n_tal ethics is based on the concept that all human relationships
are established on justice and equity. “Lo! Allah enjoins justice and kindness”.
(Qur'@nl6: 90). And Prophet Mohammed declared: “Verily Allah has prescribed

equity in all things".z“

The balance of the universe as created

measured and exactly balanced by the Creator
of creation as follows: '

by Allah functions carefully as
The Qur'én talks about the balance

Has taught (you mankind) the Qur'an. He cre

ated man. He taught him
?:’?‘q“uﬁ:; 2[:::]:[&?::‘15;11 and the moon run on their ﬁxcdu?:ourses
eic.). And the herbs (or measured out stages for each (for reckoning,

heave ; . stars) and the trees both prostrate. And the
i i high, and He has set up the Barancc, In order that
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you may not transgress (due) balance, and observe the weight with
equity and do not make the balance deficient.” (Qur'an 55: 1-9)
Another says: “Everything with Him is measured.”(Qur'an 13: 8).

In another chapter, it says: “There is not a thing but with Us are the stores therco!
And We send it down save in appointed measure.” (Qur'an 15:21).

In view of the above, Hassan®® notes that humanity should behave in such
a way that would maintain the balance that exists within the kind of environment
that has been inhenited. In fact, it is incumbent as a moral duty to restore and even
retnieve the balance that had existed before causing, collectively, many ecological
disasters, To Lubis™, Allah has passed the whole of creation to humans by virtue
of the trust placed on them. In summary, all creations have a hierarchical function
or value: An inherent value as things-in-themselves; and an ecological value as
integral parts of the whole which serves as a utilization value to humans.

Khalifah:

Khalifah means vicegerent or representative.”’ From the point of view of

Islam, mankind is made as the vicegerent of Allah on earth. A khalifah is one who
nherits a position, a power, a trust, and who holds it responsibly and in harmony

«ith its bestower - in this case, Allah. He does not violate the trust. The verbal
ot of khalifah s khalafa, which means “he came after, followed, succeeded”

nd holds with, despite, be at variance with; and offend against, violate or break a
le, command or promise. Adam, the progenitor of the human race, primal man,

nd prophet was appointed khalifah and, by extension, every man or woman has
herited the power and responsibility in relation to the planet and all its life
rms.

Lubis™ observes that “the term has been variously translated into English
45 a successor, deputy, viceroy, and trustee.” He however adds yet another
translation which is that of the role of stewardship. In that, the human race is more
than “Friends of the Earth™- we are its guardians. Although we are equal partners
with everything else in the natural world, we have added responsibilities. The
limit 1s that we are not its lord and master.

In view of the above, the picture we get from the Qur'an is of a khalifah
who i1s a trustee on earth and is responsible and accountable for his conduct
towards his fellow mankind, creatures, and the Earth itself. His purpose is to serve
and worship Allah, by acting in harmony with His laws, thereby fulfilling his trust
and gaining the pleasure of Allah. If he abuses his God-given power and violates
the laws of Allah, he brings about his own destruction, and severe loss in the
Hereafter.”

Eugene™ opines that “when Allah made us His vicegerents, He gave us
stewardship to exercise over the Earth. Stewardship implies care taking: using our
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intelligence to manage, preserve and protect the nu[ura! crfvi#r‘nnmenl..ln fact, we
are asked to revere the environment because Allah states that G‘E'ealcr ] E.Idced than
the creation of man is the creation of the heavens and the earth” (Qur'an 40: 57).
Hence. when the Qur'an says good Muslims “walk on the Earth with humility”
(Qur'an 25: 63), it could be taken to mean that they respect and protect the gifts of
nature which Allah has bestowed on us.”

According to Islam, the universe has been created by Allah with a specific
purpose and for a limited time. The utilization of natural resources (ni‘matullah -
the gifts of Allah) is a sacred trust invested in mankind; he is a mere manager and
not an owner, a beneficiary and not a disposer. Side by side, the Islamic nation
has been termed as (ummatan wasatan) the moderate nation in the Qur’an, a
nation that avoids excesses in all things. Thus, Muslims in particular have to
utilize the earth responsibly for their benefit, honestly maintain and preserve it,
use it considerately and moderately, and pass it on to future generations in an
excellent condition. This includes the appreciation of its beauty and handing it
over in a way that realizes the worship of Allah.”

Hassan™ also notes that man is perceived as the trustee of the earth. The
notion of trusteeship implies specifically that he is not supposed to cause
corruption in any form on earth (i.e. the environment). Life on earth entails great
responsibilities. This test implies accountability. It is followed by either reward or

punishment. These concepts are mentioned both in the Qur’dn and in the Sunnah.
The Qur’an says in the following verse:

It is He who has made you (His) vicegerents, inheritors of the earth:
He has raised you in ranks, some above others: that He may try you in
the _gsftﬁ He has given you: for your Lord is quick in punishment: yet
He is indeed Oft-forgiving, Most Merciful.” (Qur’dn 6:165)

Islam and Environmental Conservation and Protection

‘ Environmental conservation means using natural
that it cuts down waste and maintains the resource
Conservation enables us to preserve the resources while co
allows a resource to be passed on to the next generation
benefits of the resource now. Conservat

resou '
o m]:: ;:} lha.l the resources can be replenished. In other words, we do not take
an nature can replace in a given amount of time."’

Eugc“e . asserts i
urther that “to ensure that environment will survive for

resources in such a way
as much as possible.
ntinuing to use them. It
; without giving up the
1on also involves using renewable



From the point of view of Islam. the way by which environmental
conservation can be better achieved is to protect the environment from
devastation and avoid waste of the natural resources. The Qur'an warns seriously
about wastage when it says: “.. . But waste not by excess. for Allah loves not the
wasters.” (Qur'an 6:141). :

According to Eugene™, environmental conservation is not just about
“going green”. It is about making the best use of scientific knowledge and
understanding so that we produce solutions that will provide a sustainable
environment — one that will last “the next 1000 years.” Defined this way however,
environmental conservation seems very big and too distant for us to do anything
about. But there are actually many things we can actually do when we bring the
focus closer to home.

The practice of environmental conservation starts from home by reducing
wastage in our household; by cutting down the amount of water that we use. The
Qur’an frequently reminds us about how precious natural resources like water, air
and land are and prohibits good Muslims from wastage: “Say: Have you
considered, if your water were one morning to have seeped away, who then could
bring you clear-flowing water?” (Qur'an 67: 30). Therefore., Islam forbids
extravagance in using water. It is related that the Prophet passed by his
Companion, Sa“d, who was performing his wugdti’ (ablution), and said:

“What is this wastage, O Sa"d?"

“Is there wastage even in ablution for prayer?” asked Sa‘d;
and he said, “Yes, even if you are by a flowing river!” —
Ibn Majah

In the aspect of environmental protection, the issue of pollution becomes
relevant. Pollutants of whatever form must be avoided. The United States
Environmental Protection Agency (EPA) defines a pollutant “as any substance
introduced into the environment that adversely affects the usefulness of a
resource.”™” Water pollution is the most dangerous thing in human environment.
This is why Islam prohibits Muslims from polluting water. In fact, the Prophet
was so strict about this that he did not allow his followers to even bathe in
standing water. This is because what pollutes most is the excrement and urine
which they release into it. He said: “None of you should pass his urine or bath in a
water source.”™’

As to the protection of natural resources, Islam enjoins providing natural
reserves. Abumoghli* notes that “wildlife and natural resources are protected
under Islamic rules by zoning around areas called “hima@”. In such places,
industrial development, habitation and extensive grazing are not allowed. The
Prophet himself, followed by his successors, established such “hima” zones as

9




public property or common lands managed and protected by public authority for

conservation of natural rﬁsource:g. :
According to Giivercin®’, there are regulations known from the Islamic

regions from former times that one could describe as instruments for nature and
wildlife conservation and attempts are now being made to try 1o revive these.
Among these are the so-called harim and hima zones. They include the idea of
having protective Zones around springs and watercourses, where, for example, no
settlements are permitted, so as to keep the water from becoming polluted. There
were also meadow or forest arcas where people were allowed to go at certain
times only — after the pollen harvest or when dry periods were threatening.

In an attempt to analyze the Islamic position on environmental protection,
Hassan™ states that “while the Islamic world view supports the protection of
environment from the greedy behaviour of human beings, it allows room for
sustainable development.” He proceeds to quote a prophetic saying to buttress his
view thus: “He who cuts a lote-tree (without justification), God will send him to
Hellfire.” The lote-tree grows in the desert and it is very much needed in an area
which has scarce vegetation. From this background, where the continuity of even
one tree is appreciated, one can visualize what would be the Islamic position
towards destroying millions of trees, or depleting the earth’s resources, or the
destruction of the ozone layer of this planet? Failure to preserve the natural
?wr::nmen} of mankind or the habitat of the human race as a result of humans

irectly acting u nature (e.g. [ indi 1 in) 1
i :c hi:;: v Islam(,a g. deforestation) or indirectly (e.g. acid rain) is

Islam and Sustainable Development

The concept of sustainable develo : :
Abumoghli*®, can be defined as elopment in Islam, according to

;c_ﬂ;[lhe ,ba'“'r‘f?ﬁfj and simultaneous realization of consumer welfare,
omic elliciency, attainment of social justice, and ecological

balance in the framework of a i
‘ ) . n evolution knowl -
socially interactive model defining the .S‘.qu'-aa::.::fw::au::;g":“'Ir g’?‘ﬁz gf:i

process is the consultation or partici ;
: ipatory rul inci
A a6 ing principle of Islam.
deﬁnitinnblffrgul:fmand .SFMﬂn °M 10 make similar I:;ubrnli::;si::nn in their
defined as an att » Sustainable development from the Islamic perspective can be
attempt towards establishing a balance betw&enpfhepgn 1:!.:} na .
vironment,

economic and soci i ;
. social dimensions. It means the bal
economic efficiency, ance of consumer welfare,

s B D a:_l;::;ment of ecological balance in the framework of
B and socially interactive model defining the social

justice, shura process, charit = -
oo, Y and Zakat which are two mechanisms to reduce
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t[‘hf concept of sustainable development is self-explanatory in the light of
ﬁ’F Qur’an ”'“3_[ 't should be free from exploitation and used for the benefit of all
Wl_‘h?’“t any discrimination. To achieve this, man has been blessed with many
abilities to prngcc for him as well as for others. According to this sustainablé
development, it is a multi-dimensional activity. It is to maintain a balance in the
usage in the present and production of the resources for the future. In fact, the

mhodem concept of sustainable development is derived from Islam’s teachings
that:

It '? a process of development which focuses on the utilization of
available resources in such a way that the capacities of future

generation should be able to benefit from it too in the best possible

manner” *’

In buttressing his point, Khalid*® notes that a survey in the Economist
observes that “Sustainable Development cuts to the heart of mankind's
relationship with nature” and wams of the contradiction inherent in pursuing
economic growth, which is “the best way known to help the poor™ and the havoc
this could wreck on the planet if it is not handled with care. The survey further
observes “the sheer magnitude of economic growth that is hoped for in the
coming decades makes it seem inevitable that clashes between mankind and
nature will grow worse.”

It is on the basis of the above that Aliyu*’ observes that sustainable
development becomes imperative because human health, energy, food production,
settlement, water supply and others are all sourced from the natural environment.
Consequently, overexploitation of the natural resources is the easiest and surest
way to put a full stop to the human survival on the earth. In order to avoid this,
there must be effective sustainable resource management. He therefore proposes
five major tools based on Islamic rules that can be used for sustainable
development.®® These are: legislation, planning and monitoring, popular
participation, moderate consumption and implementation. They are briefly
explained as follows: _ :

i. Legislation: This has to do wlt‘h lgws, acts and penalties to guard, govern
and guide individuals and institutions at local and global levels to stick
ways that favour the environment. On this, hojweve.r. the Qur'dn has made
several legislations that restrain self-destructive ventures undertaken by
humankind. (Qur'an 2:205 & 7:85) _ , \
Planning and Monitoring: Planning is glm?ly doing thmgslat the right
place and time. On the other hand, monitoring refers to a time to time
inspection of a particular environmental project or problem as the case

1.
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may be. The basis for this is the fact that “{I(];:rlz'i: Iili‘g*]*” for everything:
fraish il wi[l:l v d manage}tlcnl of the natural

i Parﬁcipdi]ltl:= (;'0“5‘3‘;"";1;’[2:5 :J:: members of the hyman society

es can har achieve ‘ .
loaland lba - e involed inpolicy ormulation and SO0
Qur’dn enjoins all Muslims to c?-;)lzgau‘zran;i E;lﬂﬂkﬂ in what 1s goc

what is wicked and sinful. (Qur an J:<). . |

IV. E:::lif;e 1r'{i:mnmr.umprl:inum: Islam teaches moderation Im cnnsumpln‘nﬂ aqd
discourages, overuse, misuse and abuse ﬂf resources. lec 'ex;lrcbis in
consumption and wastage that is witnessed 1n 1ht‘:. Sﬂflﬂl}f 154 threal (o
sustainable development. The Qur'an points to this: And eat and drink
but waste not by extravagance.” (Qur’an 7:31). .

v. Implementation: Sustainable development can only be achieved when the
legislation, policies and decisions made for it are implemented. Frqm the
point of view of Islam, it is illegal for an individual or group to decide on
a matter or enter into an agreement but fail to fulfill it or stand by its
terms. The Qur’én says: “And fulfill every covenant. Verily, the covenant
will be questioned about.” (Qur'an 17:34)

Conclusion

The discussion above has shown the teachings of Islam on environment
and sustainable development. The position of Islam on environment is based on
the fact that Allah is the Creator, Sustainer and Owner of all creation. Humankind
is the trustee on earth; hence, each man and woman is accountable to Allah for his
or her actions on earth and towards other creatures. Moreover, every creature has
inherent values; an ecological and utilization values, both as spiritual sustenance
and material resource for humankind. Therefore, mankind’s rights over nature are
rights of sustainable utilization based on moderation, balance and conservation for
future generations to have similar and equal rights. Similarly, nature’s rights over
mankind include rights to protection from misuse, degradation, destruction,
extravagance and waste. Involvement of man in any of these acts is considered as

tyranny against nature and a transgression of those rights. In essence. the aim of
both the conservation and development of the environment in
universal good of all creatures; hence, there mu
environmental development and sustainability.

Islam is for the
st be a good plan for
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ARABICSCHOLARSHIP IN CONTEMPORARY OFFA : A STUDY OF
h.xﬂ.thblﬁ ALL'S MAFHOMU’L-WILA® WA'L-BARA' WA
AHAMIYYATUHU FI HAYATI'L MUSLIM WA’D-DAWAH ILA'LLAH

Abdulrauf Kehinde ABIOYE
Command Secondary School, Nigerian Army,
P. 0. BOX 1144, Ipaja, Lagos
r.abioye @ yahoo.com Phone no.:08025870426

Introduction

This paper attempts to identify the intellectual background notable in
‘Ulama’ (Arabic Scholars) of Offa with a view to highlighting the influence
which their background, directly or indirectly, exercised on their works. The study
1s on the biographical and scholarly account of Kamaldin Ali Mubarak as a
representative of the writing tradition of Offa Arabic scholars. This we hope will
bring into limelight the scholarly influence of scholars from Offa who have not
been given a befitting place in the studies on Yoruba “Ulama’.

The Geographical Location of Offa

The indigenous people of Offa are from Ibolo who speak Yoruba language
and constitute an enterprising and daring sub-group of the Yoruba in Kwara State
of Nigeria. They occupy an area of land calculated at 14,922 square Kilometres',
and have an estimated population of 88,975 * given the 2005 Census estimate of
Kwara state.

Geographically, Offa is situated in the North central zone of Nigeria; it is
bounded by Ajase-Ipo, Ipee, Igosun, Erin Ile and Ira. The main rivers in the town
include Agun River, Abata stream and Afelele River, among others. The main
occupations of the people are farming and trading. The main food crop in Offa is
sweet potatoes called ‘Anama’ locally. In fact, ‘Anama’ is synonymous with Offa
so much that Offa people yearn for it whenever they are far from home. Offa is
the second largest town in Kwara State, former Headquarters of Oyun Local
Government Area and the Headquarters of Offa Local Government at present.
Offa is one of the most popular towns in Nigeria in terms of education and
politics.’

Dev ment and Spread of Islam in Offa
tIm;;afulr':wa 5tat£s that, “by 1830, some learned scholars of Islam came to

Yoruba land from the North through llorin.* Oladotun claims that Islam was in
existence in many Yoruba towns including Offa as far back as 1600A.D.° In
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e tu who died in 1610
: ‘his arsument, he says that Ahmad Baba u!! Iulnihuh Lehi"s-SGadn’ that
mt"{“" s M: hmi titled “Kashfi'l-Bayan liasnaft maj “1 I ’ e d
Ne, M s . e -, . inated and ISEIm was
?Emt::a?anii :1. 45 among the arcas where unbeliel pu--dumlﬂ-ﬂlt; : the 1::r|'nd ::I'
; “.\a.:cunl:}'lt‘: 1o him, some even suggcstm_i L‘-{_W_‘- .‘"‘, | -ln traders
; cas the time of Mansa Musa of Mali Empire when traders
as such, the early Yoruba Muslims

rarelv found.
introduction; since that was
L S ‘l'i"ﬂ'bm““di“"d d the religion of Mali £
were called ‘Imale’ meaning those who adopted the religlon S paiails

Some oral tn!dilhm': claim that Islam came to Offa through the I:-.',‘tm"1L
preachers from Horin . Another view says that Islam entered Offa through some
people who travelled as far as Shaki, Iseyin, Igboho, Ogbomoso and many other
places for commercial purposes’. They argue further that if in Osogbo and Ikirun,
which happen to be far South of Offa, Islam had existed there around 1820 before
the Fulani Jihad of 1840, there was every likelihood that Islam would have been
ntroduced to Offa at the same time, if not earlier *.

Based on various versions of stories relating to the coming of Islam to
Offa, no one could say precisely who actually brought the religion to the town and
when did the religion of Islam get to the town. However, it was confirmed that
ll!::E II;ad been some early Muslims who were practising Islam in Offa around

When lslam_ was gaining ground at Offa, Western education was ignored
taught to read the Qur'dn and to leam Arag?c.“:)the e Sheipupia :'Em.t
schools, the pupils might o the n graduating from Qur'dnic
called *Jim Schools. At that level, pu, il ey, level of Islamic education

 Puptis were taken through a meaningful study

age also involved the learning of

Bmhhadastmngimpmmn?mbam : :
in the form of the literary contributions ::;Ei:r:;hmmpwm best be seen today

he Yoruba ‘Ulama'
Arlbicllahnﬁ:c&:hnhrs from Offa
L can be observed that in the stug I
not been given : : YUf&mhlcinN‘ |
necessitated our mdue Hmanp:mum'inﬂs ) “Bl&tlgcb!;a'rssf::z:s mt:m
along with the list of their works HMWschulm from Offy ang ; y difficult

: : ¢ scholars from
Arabic works are mentioned. We shall,



however give a biographical account of the life and works of one of these
:J}:u!urs. in person of Kamaldin Ali Mubarak to serve as a representative for
ers
Nﬂtal?le Ar_ilbit scholars in Offa: Some of the notable scholars whose
knowledge of Arabic and Islamic Sciences is remarkable include:

I Shaykh Muhammad Sanusi bn. Katibi (d.1938). He was popularly called
Alfa Sanusi Katibi. He was born in Offa around 1836 but spent most of his
life in Ibadan. Katibi was one of the carliest of the authors of numerous
Arabic works in Yorubaland. He composed on different themes but most
of these works have been lost. His poetic works include Qasidatun fi'r-
Ritha’, Risalatu‘l-khayr, and Risalatut-Tahni'ah .

1. Shaykh Musa Alabi popularly known as Alhaji Popo. He was one of the
early scholars of Offa who became famous for his Wa“[l (public
preaching) with Waka (Islamic song). In fact, he was a celebrated scholar
in Offa in his days '* He was the father of Shaykh Shabli.

i Shaykh Shabli; He was another great scholar of Offa. Shaykh Shabli was
appointed a Mufassir of Offa town m 1941. He wrote a commentary on
Magsiirat Ibn Durayd’ in 1942 **. He died in 2006.

Iv. Shaykh Abubakr Agbaje. He was, until his death, a prominent member of
a group of Islamic scholars known as "Zuwmurat al-Mu'minin” in Offa. He
had to his credit an Arabic school established by him and is being run by
his son ‘Ahmad Agbaje *°

V. Shaykh Ali Adebisi: He was a good scholar who taught different students
the recitation of the Qur'an and Islamic studies. He was a member of
Zumuratul-Mu’minin in Offa '°.

vi. Shaykh Muhammad Jamiu Bulala (d. 1989). He was a misunderstood
scholar and controversial mystic teacher of Tijaniyyah Order. A good
number of scholars passed through him. These include Muhammad
Awwal Adeoye, Muhammad Raji Afelele, Muhammad Raji Amototo,
Shittu Adebayo, Abdul Ganiu Azri'il, Aminullahi Eesa, and others . A

largcnumhcrofhisﬁrllicmnlﬁﬂinﬂtmnhuinandumm
Some of his poems include Qasidat labbayk and Qaiidat niniyyah. Some
Lukman and Ustaz Abdul Lﬂmmifumsmmu
“Rawdatu 1-Jami' Ti't-Ta lim al—"Arabi in 2004 . He has a small diwdn
- has a treatise in defence of the
on elegy of Offa ﬂl::a ’“5 also n
vii. ﬁmufmm He was a scholar known for his humility. He
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are Ustaz Sharafadin, and Shaykh Hussein Dundu. f_hu latter has to hjs
credit a large number of unpublished Arabic S.Pcc':hﬁ : ﬁc:;afm[e wonk
on the history of Islam in Offa which was published n iiiht."

viii.  Shaykh Muh-y-idin Salman is the present Imam of foii- He 1sa graduate of
Markazu ‘t-Ta'lim 'I-Arabi School, Agege. He is a strong member of
Qadiriyyah order in Offa. He founded an Arabic school in Offa =

ix.  Ustaz Muhammad Bashir Gbagba (d.2003). He was a gifted poet and
scholar who died at his prime. He was a founder of Madrasatu baha'ud.
Din in Offa, and Chief Imam of Obanimomo Central Mosque™. Some
Arabic works attributed to him include: Qasidat hiyad-duniya, Qasidat
mbacha, Qasidatu jimiyyah, Qasidatu rniuniyyah and Qasidatu

{

x Abdul Rashid Yunus Kamil (b. 1960): He is a good scholar and poet of
Offa. He had his Master Degree in Arabic Studies at University of Ilorin
1; r20(}!6 He fnfmded an Arabic school called ‘Sa“adarudh-Dhakirin 1i';-
": ::;n:l :;ﬁ;ﬁ wﬁm in 1984, He was appointed a Muffasir at the

X Alumd Agbaje: He is the son of Shaykh Agbaje. He is a and scholar
;;;;,gﬂmm Degree in Arabic Studies at the Ur:iver;i?;of Hlorin in

He was bom in Offa in 1956 i
Markazi't-Ta limi'l- “Arabi at Agegf:um;:; ?:e
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His Arabic Works:

SOTT

ST Of Arabic works of Kamaldin that have been published include:
- Mas utryyatwl-Imam fil-mujtama’ wanawaqidu'l-Istam (2001)
. Nawaqiaul-Islam wa-mustalzimatush-shahadatayn, (2001 ).
3. Maftumul-liwa'i wal-bara'i fi hayatil Muslim o
4. Imamah fil Islam (2008) '
5. Bagatu'l-Azhar, a diwan published in 2010.

As earlier indicated, one of these works will be appraised.

I
v
b 1

About the Book: il Mo ey Aluadizha 3 aaly el lly oY Ml o sgia

Mafhimu’l-Wila'i wa'l-Bar a' wa Ahmiyatuhu fi hayati’l-Muslim wa'd-Da‘watu
ila’l-L ahi is the third book written by Kamaldin Ali. This book was written by
the author in 2006. The title of the book reflects its content which 1s basically on
jurisprudence and the underlying theme of the work is the importance of loyalty
and dangers of disloyalty in Islam.

Its Features:
| B Literary form and style: The literary form adopted by Kamaldin Ali in
the work is reminiscent of the wntings of the West African traditional Arabic
writers who opened their writings by first praising Allah after which blessings are
sought on the Prophet, his household and companions. This is then followed by
the work and identification of the target audience. The above is immediately
followed by the main content of the book which is divided into chapters and
sections. The work consists of two chapters and fourteen sections. And finally,
comes a summary of what is contained in each section. The book ends with a
conclusion. , : y
The book is in prose. It seems the main pre-occupation of the aut@mr is to
convey his message to the readers in as simple p:msnble language as possible. The
writer writes to communicate and not impress. Since the book is basically relating
to jurisprudence, religious terms are t:c:rpmu?ly _uscd. C‘:Eommnn terms such as
jama'ah, wild’, bard’, alkam, ‘amr, nahy, ikhlas, and “adl, etc. are found on
many pages of the book. A SRR
2. Presentation of evidence and quotation of sources: It is worthy of note
that the author quotes copiously from other authorities to support his arguments
while on rare occasions, makes independent decisions. Thrit _authnr often
acknowledges his sources. He makes frequent references to authorities such as al-
Zamkhashari. al-Jurjani, al-Zaydani, Sayyid Qutub, al-Qahatani and al-Sabiini.
This, in our ‘\rigw, bears testimony tO his erudition. Among the features of the
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: a riate to the theme
book is the citation of Quranic passages which are very approp

of the work. The citations include; ; Ay ,

- o %o ' ":-r__.l“", b o? ""ull "' -, IL-LI."'-'
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Say if you really love Allah, then follow me, J"i_"&:'l will !g;g?"j“;)ﬂnd forgive you
your sins, for Allah is oft Forgiving, most Merciful. (Qur g

* - - A i » e T S
(YA s ) (2 Dy LS 115 () waadd Y el JB ok

And remember when Ibrahim said to his father ar,d his peo_ple_ Verily, I do indeed
clear myself of what you are worshipping, worship only Him who created me and
He will certainly guide me. (Qur'an 43.26) bt

(YAL] Oloee i) .. a3l (193 e 31 L MEY ipia'sall 355 U “Let not
the believers take for friends or helpers unbelievers rather than believers”
(Qur'én: 28)

Content Analysis:

Mafhimu'l-Wila'i wa'l-Bara' wa Ahmiyatuhu fi hayati’l-Muslim wa'd-
Da‘watu ila'l-Lahi consists of muqaddimah (introduction), two chapters and
fourteen sections which the author calls ‘mabhath’ (pl. mabahith). Each section
constitutes a distinct and independent whole. The summary of each section is
cunlﬂncdisgimatﬁnmdofﬂ&eﬁk,which is 118 pages long. The
introduction comprises of an opening in form of Basmalah, Hamdalah and
Salsalah. Inﬁﬁswork.u:auﬂmraimsatm‘

:Inscncsstu&llihmdabsﬁmﬁumwhﬂﬂis e :
31 of Sidratu Hid - prohibitions in the light of verse

grievous day” (Qur'n 11: 25)

The following excerpts from the book : - _
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Meaning

* Out of the mercy and honour of Allah bestowed on His creatures in
general and His faithful servants in particular that He created them for
His worship alone. Then He did not leave them to seek for ways of
worship. He therefore, sent messengers (May the blessings of Allah be
upon them). and His Books which contain laws and legislations. He
compicted the religion of Islam by sending Muhammad, as the leader of
all messengers, the seal of all prophets, peace be unto him .
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Lastly, the topic "Loyalty and Disloyalty” is a topic that -has,
glaning features with proofs, simple application and understanding,
hecause of it, the Qur'an was revealed, the messengers were sent,
and laws and legislations were made, ar_'td because of it Mus.llm
communities were chosen as the best nation evolved for mankind,
and prophetic tradiions were mmpilﬁq. Just as great scholars of
the past had explained its features 11:awng no doubt except F‘ur he
who wishes to deviate, | have wnitten mh ﬁrorks, dehvmd
lectures and held conferences, all of which are mclpdqd in this
topic directly of indirectly. 1 have chosen this topic just as a
P |

remunder.

23




e author gave explanations on the importance

: agators of Islam. In th
| ty by the propagalors o e

standing, loyalty and d:slﬂygl : SRk
;:aig:odwunc:]crn;t;n‘:ﬂfk tlfe author extensively discussed the mﬁf_iulrr IEt:muT mr two
chapters %TIE fourteen ;ections forming the bulk B me Y (e otk o

be classified under three headings;

l. Introduction _ A ey
2. The concept and scope of the principle of loyalty and disloyalty in Islam.

3. Relationship of Muslims with believers and nonbelievers.

Coming to the preambles, th

[ Introduction: This centres on what ought to be the relation between a
Muslim and his creator, or in a general sense, how Muslims should rg[atc with
their leaders. This is in line with the principle of As-Sam © wa't-Ta “ah that is
binding on a Muslim as a representative of Allah on earth; and that Allah is the
most deserving of his respect, obedience, loyalty an servitude. Thus, in line with
this principle, it becomes mandatory on the Muslim to give His creator
unconditional obedience, to submit to Him totally an to carry out orders without
any question. In fact, under no circumstances must he turn away from His call, or
follow the footsteps of Shayfan. But in loving, serving and following the orders of
Allgh lie Allah’s pleasure and love. This is the summary of what is contained in
sections one and two.
ii. The concept and scope of the principle of loyalty and disloyalty in
Islam: The author explains, in the book, two types of loyalty. The first is referred
:: :ﬂ E;:?&:T;Eﬁ;’ji::ﬁ: h‘::]f:iamnng Muslims based on piety. The second
S il b i p and cooperation with the disbelievers in order to
it 2 gs of Islam.™ A section is devoted to the discussion on the
the only. yardsten 1y memsams the first has to do with the creed of loyalty being
y measure the faith of Muslims. To him, when this type of

belief is absent in the life of Muslims or in thej . : :
be aff{:cted. The implication of this is that m:giizmumly. the social fabric will

nitely against the injuncti ;
Allah. The author devotes two sections to give ampl injunctions of Almighty
principle of loyalty was practised by the Ple examples of how the

- car
companions and the Muslim communiti ly Prophets, Prophet Muhammad, his

: 3 es. It . i
concerning Muslim s lu}'a!t;,r o the unhcliwmg;;;fm to outline conditions
based on cooperation, righteousness, e » Such relationship should be

strengthening of human relations xchange of welfare an Is
Islamic law. The above j +» &nd non-contradiction of the pmvisdim::: 2?1':1“;

s what is contained
5). fed in three Sections (i.e. sections 3,4 and

The follnwing ex exnla:
CErpts explain better the stan
d of the author on this i
on this issue
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Translation:
..'I_'hus, Islam in this introduction allows the Muslim to enter into any form
of agreement or transaction with people of other faiths as long as such

“E':ﬁ'#nmnl does not contradict the fundamental of Islam neither does it
affect the interest of his call or community....”
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Translation:
He who follows all the verses of the Glorious Qur'dn, and reflects over
their meanings and contents, would be convinced that all the verses and
chapters clearly point to ln%nlty to Allah and His prophet, and cutting off
from Satan and his patrons™.

iii. Relationship of Muslims with believers and nonbelievers: Under this
division, the author notes with dismay the laxity of the Muslim communities in
practising the principle of loyalty and disloyalty as regards their relationship with
non-believers in the areas of social, commercial, and political matters. He warns
Muslims not to surrender to the will of unbelievers due to coercion or passion for
fanciful life. The author explains the Islamic position on the Muslims’
relationship with indigenous and international charitable organizations. In his
submission, he divides those organizations into three; Muslims can relate and deal
with the first type e.g. Organization for Islamic Conference; as for the second
type, Muslims are commanded to dissociate themselves from them e.g.
International Monetary Fund. The third is permissible and Muslims are expected
to take precaution while dealing with them. Those in this group are the
organizations without apparent dangers to the spiritual and general well-being of

Muslims and their religion. ‘ \
iv. Concluding Remarks: In the conclusion, the author recapitulates the

whole content of the book followed by supplication and Salsalah. He finally
rounds off his discussion with some admonitions which include:
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! Th d for the du‘at (preachers) 10 inculcate the fear of God in the
. e nee

minds of weak people.

Impossibility of gaining eternal sa

earthly life.

3. Adherence to the p:
lormation activilies.

2}[;:“ ;{_‘ Pgigtming. one could easily see the glcm:relil Sk(:f.ﬂh of thE .hl,]“k
under study. The author could be classified as a du_iaf.:uc_ wriler, HL"nhtllt?.lﬂg
Muslims on important issues relating to their success in thlaﬁwurld and in the
hereafter. His expressions are clear, simple and fascinating. Tﬁts actually reflects
his exposure to the modern Arabic writings through his education.

lvation without giving up passions for

12

ith of the Prophet and that of the orthodox Salaf in the

Conclusion

We have attempted to examine the development and the spread of Arabic
and Islamic scholarship in Offa. This was followed by a highlight of the
biographical accounts of some ‘wlama’ of Offa with an exposition of their Arabic
works which serves as representatives of the writing tradition of Offa scholars.
We finally appraised a work written by Kamaldin al Mubarak from Offa by
examining the stylistic features of the work as well as some salient points raised
by the author.

In the course of our appraisal, the book is found to have focused on the
subjt?ct of al-Figh and could therefore be placed in the class of theological
treatises treated by Yoruba authors. Analysis of some of the issues treated by
Kamaldin Ali in his book shows his stand on the matter. The book is seen to
encompass some basic ideals which include refusal to take non-believers as
intimate fnepfis and total submission to the will of Allah. These teachings are full
of .palc‘nnalmcs that are capable of yielding new in;iuts into the lite and
ethical improvements of the generality of mankind. RS
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A CRITIQUE OF THE TRIAL OF SHEHU USMAN FOR HOMICIDE
UNDER THE SHARIAH PENAL CODE OF KANO STATE
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Introduction

Kano State is one of the twelve Northern States of Nigeria that adopt the
expansion of the jurisdiction of Shari‘ah Courts to try matters of Islamic Criminal
Law according to Maliki School. The then Governor of Kano state, Alhaji Rabiu
Musa Kwankwaso, signed the Shari‘ah Penal Code Bill into Law on the 28" of
November, 2000. The Law was made applicable (and replacing the Penal Code)
in the Shari‘ah Courts established under the Shari‘ah Courts Law, 2000, and to
persons who profess the Islamic faith and/or every other person who voluntarily
consents to the jurisdiction of any of the Shari‘ah Courts. Chapter VIII of the
Shari‘ah Penal Code of Kano State defines and provides punishment for /udiid
(deterrent punishments) and fudiid Related Offences like adultery or fornication
(Zind), rape, false accusation of adultery (Qadhf) and theft (Sarqah). Qisas
(retaliatory punishments) like homicide and bodily injuries and Ta'zir
(discretionary punishments) like criminal force and assault, kidnapping, abduction
and forced labour, have also been accommodated in Chapter IX and Chapter X of
the Law respectively.

Punishment for criminal offences under Shari‘ah has generated tensions,
debates and condemnation in Nigeria especially from the year 1999 when the
jurisdiction of the Shari‘ah courls was expanded to hear criminal offences.
However, to date, Sani Rodi in Katsina State was the only person to have been
executed under Shari‘ah and the execution was for the offence of homicide'.
Several other sentences have been overturned on appeal on the grounds of
numerous irregularities and errors by the courts of first instance. The case of
Shehu Usman who was tried for the offence of intentional homicide and who,
even when there was remittance of the blood wit [d!}'ﬂh}. was still convicted and
sentenced to seven years imprisonment, is studied in this paper as an example of
case of homicide dismissed by the appeal court for error in law interpretation
and want of evidence. This paper examines among other things;

L. The provision of the Islamic law under which the judgment was passed,
2. The judgment of the court of first instance,
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Th d for which the appeal court quashed the judgment of the coyy
3. e groun

'?;ﬁ:;t?:ﬂc::h?g: the Shari‘ah Courts in Nigeria respect the procedurg
¢

rule in judgment as it affects right to legal representation.

2
The Trials of Shehu Usman + %
i nShel-Tu Usman and Muhammad Inuwa Idris were both accused of crimina]

conspiracy and homicide against one Gali Muhammad in Malikawa town, Ajingi
Local Government of Kano State on 05/02/04 at about 5:30pm.  Both homicide
and criminal conspiracy are considered grave offences punishable under S 121 and
142 of the Kano State Shari‘ah Penal Code Law (2000). Muhammad Inuwa Idris
pleaded he was not guilty of the offence for which he was charged in view of
which Shahuci Upper Shari‘ah Court where the accused persons were prosecuted
discharged and acquitted him on the ground of want of evidence after making him
o take an oath as provided under section 395 of Kano State SPC. and
subsequently overruled the charge of criminal conspiracy. Shehu Usman was then
charged with intentional homicide and when requested to enter his plea, he
pleaded he was guilty. However, even after Gali’s father had remitted the payment
of blood wit (diyah), the court still sentenced Shehu Usman to seven years

1. That the Upper Shariah Court of Shahuci erred in sentencing the accused
to seven years imprisonment without establishing the commission of the
ﬂffence: 'I:'ht: third and the fourth witnesses upon whose evidence the court
passed its judgment are not competent to bear the witnesses because one of
the witnesses once requested for the hand of the accused’s sister in
fr"hamgﬁelha“d 'j"'t:*" d":l'ie‘_ié;;‘ﬂ result, he could not bear witness in fairmness.

ou € witness deni is allegati : : '
issue before accepting his evide::::gaum. R oo RIS he

2. That the first court erred in sentencing the appellant to seven years
imprisonment unt‘icr S 143 of Kano State SPCL 2000 because it did not
confirm whctrhcr it was a willful hnmicide(Qm-;u “amd) or a manslaughter
(Qatlu khata'). A critical look at the cae shows that it was an homicide



L

That the first court erred for

witness even as S 36(1) (4) {d}ﬂﬂﬂt requesting the defendant to produce

flhf:l1999 constitution of Nigeria provides
1o evidences produced by the complainant.
[ve sentenced the appellant to seven years
_ ¢s of the murdered had remitted their right and
(t:ir:; :u:h‘lglja;:!dr:tl does Ot request for any compensation. What the first

ave done is to discharge the accused. Request is hereby

made that the Shari’ah Court of Appeal should look into the case and
discharge the accused.

The appeal was accepted on the ground;

lq

that, rﬂgmding the evidence for the conviction of unintentional homicide:
The evidence of Balarabe Ubale and Dahiru Ayuba are not strong enough

tg sentence the appellant. For example, Balarabe in his evidence, explained
thus:

... Gali was the first to beat Shehu with a stick and after the play,
Shehu, Inuwa, Shagari, Aminu and Yadi came around beating one
another. It was during the process that Shehu got Gali on the head with
a stick. Inuwa also beat Gali and the incident occurred.

that, 1t 1s necessary to confirm the instrument used in the murder and to
seek for a medical report confirming whether the instrument could cause
the death of the deceased. Failure to confirm precisely the cause of the
death has thrown doubt into the mind of the court, thereby making it
impossible to accuse Shehu as having caused the death of Gali.

that, regarding how confusion arises in establishing offence, the second

witness confirmed thus:-

_ QGali was the first to beat Shehu with a stick on Sallah eve ... Shehu
invited his group while Gali also invited his’..., Inuwa, Aminu, Shagari and
Tada belong to the group of Shehu while Balarabe Badm}usi and Dayyibu
are of the group of Gali. Shehu picked Gali up and he {Gah]! fell. At the time
when the incident happened, he was beating drum and dancing for the sallah

cve.

This evidence does not equally give a clear verdict that the beating of

Shehu was instrumental to the death of Gali.

4,

T of homicide: in Isllamic law, ‘h!:umi:idc is of two
:hal,;l-‘fiiﬁ?fna] arjjjljlznintae:nti::»rmL Intentional homicide, for which the
ypes; ed, is the homicide done with the intention of killing

as charg |
;ppzil;m :sharp and heavy object or by other means such as buming,
: 2 milar others .

drowning, starving or by si
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g intentional homicide that is

" min : .
nditions gove n identified thus:

Islam; three conditions have bee

hose killing is unlawful.
the action of the murderer,

J. that, regarding _thr.: co
considered a cnme 1n

1. The murdered must be sucl_: w
The murdered must have died conseqqcnt to
intentionally. _
n. the evidences of the two witnesses had

there was no certainty regarding who did

1. :
1. The murderer must have dnncvll

Concerning the case 1n questio
not fulfilled the three conditions because

the beating that led to the death of Gali. e e _
f; thzﬁ regarding judgment when there is confusion in establishing facts:

when there is ambiguity in establishing facts on n_ffence r.::::u'r[rmittt:dT the
best is to discharge the accused person in line wnh_pm}ahﬂlm tradition
which states that; Suspend hudud when there is ambiguity.

The Shari*ah Court of Appeal observed that the appellant was prosecuted
for two offences: the offence of criminal conspiracy contrary to S 121 of the Kano
State  SPCL and the offence of Intentional Homicide contrary to S 143 of Kano
State SPCL. The first court refused to try the offence of criminal conspiracy but
only concentrated on the offence of intentional homicide. The appeal court further
observed that;

1. the evidence produced lacks substance because it appears it was not only
Shehu (the appellant) that beat the murdered (Gali). There was no
evidence of medical report to show that the murdered died of stick beating
a:_1d the stick was not produced at the court to confirm if such stick could
zlll.btf'rrc absence of these evidences rendered the issue confusing and

ou ul.

2. regarding the sentence: There is no place for it at all because there is
confusion over the exact murderer.

3. nothing could equally be said about the counsel’s thi : ]
because of confusion over the exact murderer § * sound for sppe

4. there is no issue in the fourth Sthistanrt . |
established, the accused cannot be m“mc:mbﬁcausc when offence is not

2 regarding the counsel’s fifth Statement, it is true that the accused should be

should be suspended whenever there is doubt*

: : ubt”.

Based on the fact that evidences g convict Shehy f I

could not be established, the Kano State Sha § ¢ the murder of Gal

=,
judgment of the first court on 20" S?—'ptembern ah Court of Appeal quashed jhﬂ
Court of Appeal Law. 1960. ¥ » Under S 6(2) of the Shari‘ah
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An Examination of the Trials on Shehu Usman

Before we go ahead to examine the judgment of both the trial and the
appeal courts, we will first discuss the provision of Islamic law for the offence of
homicide for which the accused was tried. This is expected to be the basis for our
appraisal of the judgment passed by the two courts.

1. Qisas (Retaliation) and Diyah (Blood wit) under the Shari‘ah

The punishment for homicide in Islamic law is either gisas (retaliation) or
payment of diyah (blood money). Qisds is the law of equity in Islam which
refers to the act of retaliating for an offence of culpable homicide committed
against a human being °. Homicide is Intentional when a Mukallaf (a mature
person) intentionally uses an object that can kill against a person whose blood is
sacred, such that the person subsequently loses his life in which case, one or more
of the following rests on the shoulder of the murderer.
1. He had committed a grave sin because of the saying of Allah:

#}L@ilﬂuwidﬁj Ilonzs Laje |2 (0
lodie Ulde &) el y aad y ade i

If a man kills a believer intentionally, his recommence is Hell, to abide
there in (for ever): and the wrath and the curse of Allah are upon him,
and a dreadful chastisement is prepared for him. (Qur’an 4:93)

1. He shall be prevented from inheriting the deceased and benefiting from
his will. The Prophet (pbuh) is reported to have said:

arls oy Sy 3515 sl oy " UL "

A murderer has nothing (to benefit from the murdered).
Abu Dawud, Nisa i and ibn Majah transmitted it®

iii. He shall atone for the crime if the heirs of the murdered forgive him; the
atonement is either to free a Muslim slave or to fast for two months
consecutively. Malik and Al-Laith are of the opinion that in addition to the
atonement, he must be sentenced to one-year imprisonment and a hundred

.

V. Esl:; the heirs choose to retaliate, gisas (retaliaton) will be meted on
him. However, if the homicide is quasi-intentional (shibhu ‘amd), this is
when a mature person murders a believer with an object and in a manner
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as beating him once or ‘W*CE ;:juh a ligh
: tween the student and his teache

Siic];_ [!‘tﬂ ”::mc]'fnfj:u;: ;‘ill:;g E:FPl;: (I:J:[pt'i[ remains sinful for mkmgﬂ lh:
Iriﬂihr[f::i ::?ua?:ninnocenl person, and shall pay b]::)od m':""e}'r for l.he kl“‘_"[g .
the killing is done mistakenly (Qatlu khata ) SUCP digflrgﬂfln(Ig a differe
thing with an object that mistakenly hits a human being and caused p,
le to pay the blood money (diyah) to the hei;

death, such a person is liab ’ j £
of the deceased. and to free a believer from slavery or fast for tw,
consecutive months as contained in the verse of the Qur-an:

that should not claim life such

o (s aa J3 oy Lo V) Lo Jelb OF el 0570,
o8 oo O 0P 1 sy OF ) alal J) Ledws 239 Zuaja 13
WSt g o O Oy daaje Ly g aje g2y oSU s
AE b L ) p)Fy alal () Ak L0 O 4o

.h&hﬁhiﬁlﬁfjﬁ!lyﬁﬁ;ﬁbaﬁbfw

N'E\"BI.' should a believer kill a believer except by mistake, and whoever
kills a believer by mistake, it is ordained that he should free a believing
;l-:;: an;_i ﬂF:};bIDDd m::rnl €y to the deceased’s family, unless they remit it
be[il:{":::' the freein fbehngs oA P°°P|¢_ﬂ! war with you, and he was a
people ;”. th wlwmg of a believing slave (is enough). If he belongs to a
should be paid t hir::u Iu'm-, a treaty !_ilf mutual alliance, blood money

s b ity g0d & believing slave be freed. For those

means, (is prescribed) a fast for two months

running; by way of .
all wisdom. (Qur'an 41:%“'}‘”““ to Allah: for Allah hath all knowledge and

ho shall be subjected to gisas (o
d must have intended to murder the
WSSESS the free will for acting
the murdered in protection of p; .. Person” and he must not have killed
i Such a way that his life would have

manner. The basis for this is e fulluwingh::d;:ft murdered him first in a U
on,
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Abu Hurayrah, May Allah be pleased with him, said: A man came to
the Prophet (pbuh) and said: O Messenger of Allah, what should I do if
a man came to me wanting to collect my money? He said: Do not give
him your money; he said what of if he fights me? He said: Fight him
back. He said: What about if he kills me? He said: You die a mart?'r
He said: what about if I kill him. He said: he is going to the hell fire.

Equally, the person killed must be somebody whose blood is protected by
law (Ma ' "sumud-damm). There is no gisason somebody killed for participating in
armed — robbery '' because by law, his blood is no longer protected . As for a
person who is coerced to kill in an unjust manner, scholars are of the opinion
that both the coercer and the coerced shall be subjected to gisas because the
coerced had the option of disobeying even if that would cost him his life. The
coercer cm his own is the original murderer who only used the coerced as an

instrument' -
Regardl ng proving the offence of homicide, Jurists are nf the opinion that

the offence is proved through confession by the offender " or through the
witness of two upright men as contained in the verse of the Qur’an;

Ny op s | skgaaly
“.and get two witnesses out of your own men”
(Qur’an 2: 282)

And the verse:
$Sn Jus (595 1 5igl

« .and take for witness two persons from among
you, imbued with justice” (Qur’an 65: 2)

However. Imam Awza“i and Imam Zahiri accept one man and two women as
witnesses.'* When the offence is established, the culprit shall be subjected to
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J vah (blood money) is obligator
ted by u!cizzlfa.usg:lyg}‘ igm{:ﬂnﬂ who does not mﬂrj
ble hc;,mlfnurdcrﬂf is of lower status to the murdered
hmdlr:miued gisis. The amount payable on
s. The evidence of the majority is the

gisas or divah except if remit
on manslaughter and on culpa
the conditions for gisasor W
or when the heirs of the murdere
free male Muslim is one hundred camel

tradition of the Prophet: :
it e &t i G 0

116
“The blood money for loss of life is hundred camel

Majority of jurists are of the opinion that diyah _is only to bc.taken EF'IJ_'lc.r
in camels or gold or silver. The basis of their argument is the following tradition

of the prophet:
Amr ibn Hazam reported that the Prophet (PBUH) wrote to the people of
Yemen on blood money for life, one hundred camels and one thousand gold
for those dealing in gold and twelve thousand dirham for those dealing in
currency.'”

It is based on the understanding of this tradition that “Umar, the second
khalifah, fixed 12,000 dinars or 200 cows or 2,000 sheep or 200 dresses as Diyah
i view of high price of camels or its scarcity'®. By inference, diyah in any
country shall be the worth of one hundred camels in the currency of that country.
The legislators are left with the responsibility of determining this value from time

to time. In Nigeria, the value is N19,911,280.00k as at December, 2010,

Having identified the different types of homicide and the prescribed
penalty for each, we will

20 ahead to examine : ;
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Shari“ah Penal Codes? And if the relatives who have the legal nght to
retaliation and blood money should pardon the accused, what
justification does the judge have to still impose the penalty of seven-year
imprisonment? The one-year imprisonment imposed by the  Maliki
School is itself questionable because neither does the Qur'an nor the
Hadith mention it. When the heirs remit the punishment, other issues about
the accused should be left to the decision of Allah. |

ii.  The offence committed is not of intentional homicide because homicide is
considered intentional when the murderer deliberately kills the murdered
with an object that could kill and the killing was not done in defence of
his life. Since the fight was between two parties, even if it was confirmed
that Shehu Usman was among those who beat Gali, he might have acted in
defence of his life in which case, he cannot be considered as having
committed intentional homicide, more so that the murdered was reported
to have initiated the beating.

iii. The evidences provided against the accused were not strong enough to
convict him for culpable homicide because no evidence was produced to
confirm that the stick used by Shehu Usman among other sticks, was
instrumental to the death of Gali. In a situation of this type, the Prophet
(pbuh) advised: ‘Avert the infliction of prescribed penalties where there is
doubtful evidence.®' The accused should have been better charged for
manslaughter in which case, the provision of Islamic law is that the
murderer shall pay the blood money and if this is remitted by the relatives
of the deceased, he shall atone for his sin and be set free as contained in
Qur’an 4:92 quoted above.

iv. Homicide is regarded as culpable when the murderer uses fire or a sharp
weapon or instrument that can cut through the body (such as a sword, a
sharp piece of wood or a sharp stone), whereas killing by all other
weapons and instruments (hitting with a blunt instrument such as a stick or
a large stone, drowning or poisoning) is classified as Quasi-Intentional®®.
In the case of the murder of Gali, the stick used by Shehu Usman was not
described by the court as being sharp because no mention was made of
any cut in the body of the deceased. This further makes it difficult to
charge the accused for culpable homicide. In view of all the above
arguments, it is our submission that the court of first instance erred when it
tried the accused for culpable homicide without considering the
ﬁ;ﬁ:_umslancc of the incident and the instrumentality of the stick used in

ing.
The appeal court, having considered all the grounds for appeal fil

counsel to the appellant, appropriately quashed the judgment of the trial Eﬂ:ﬂﬁ

sel the accused free. We agree with the action taken by the appeal court because if
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the appellant would be charged at all with any offence, he could only be charged
with the offence of Quasi-intentional homicide and having been pardoned by the
heirs of the deceased, he has no other responsibility than to atone for his sin.
Suggestions and Conclusion TN

The Islamic law came with punishments that perfectly suit crimes and
serve o eradicate them because it takes care of all criminal acts by their nature.
The law of equality in punishment (gisis) aims at achieving both public i_ind
private interests, establishing justice among all members of society and securing
human life so that safety prevails and fear becomes eliminated in the society. As
a matter of fact, killing and fear have spread in many societies because the
government in these countries have not implemented the law of equality in
pumishment. Allah says: "And there is [a saving of] life for you in al-QiSis (the
Law of Equality in Punishment). O men of understanding, that you may become
nghteous.” (2: 179).

The implementation of death penalty in Islamic law in Nigeria does not, in any
way. violate the fundamental human rights as being criticised™ but rather, ascertains that
the innocent is not denied his right to life and living in the society. Equally, contrary to
the assertion of critics that the procedural rule of legal representation is not followed in
the application of Shari‘ah in Nigeria®, the case examined in this paper established the
fact that accused people are duly represented by qualified and competent legal
representatives in the courts for fair hearing. Nobody has ever been tried and sentenced
under the Shari"ah without being given the right to appeal through a counsel before being
punished except when the accused chooses not to appeal®

This paper found out that the provision for homicide under the Islamic law is, in
no doubt, the most effective measure in curtailing crime in the society because of its strict

mﬂtsmp;u‘aMluminMﬂﬁnghim.x
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Introduction

The Shari‘ah has been a household name in Nigeria, It was the law
governing the lives of several Muslims and non“Muslims for one hundred years
before the colonial conquest of Northem Nigeria in 1900 and subsequent
amalgamation of the country in 1914. Several regimes in Nigernia since
Independence in 1960 have witnessed the inclusion or exclusion of one aspect of
the Shari’ah or the other in the Nigerian constitution. When the Royal Niger
Company was exploring Norther Nigeria for business transactions, the Shari‘ah
was largely the way of life of the people. A treaty was conceded by the Shaykh of
Bomo, Umar b. Muhammad al-Amin al-Kanemi, to the British Govemment in
1851 where the Shaykh vowed to set down stipulations and answer them
according to the principles of the Shari‘ah.' Clapperton corroborated this view
when he acknowledged the existence of Shari‘ah — a well regulated law which left
a common saying that "a woman might travel (during Sultan Bello's time) with a
basket of gold upon her head from one end of the Fellata dominion to the other.
Both the English Common law and Islamic law (Shari‘ah) co-exist today in
Nigeria'. Among the teeming population of Muslims, there are those who hold
the belief that the inclusion of the Shari‘ah, in the Nigerian constitution is
imelevant. There are also those who see the relevance of the Jaw in the Nigerian
constitution because of its significant role in ensunng peace, stability and its
relevance to the significant segment of the people of Nigeria, the Muslims. There
is therefore a deliberate struggle by the proponents of its inclusion, to improve the -
Shari‘ah law in Nigeria. The question that bothers some Muslims and non-
Muslims is: What is Shari‘ah? How does it affect the non-Muslims? Hence the
significance of this discourse.

Concepts of Shari‘ah Y =
The Shari‘ah is a path ordained for Muslims by Allah to be followed for
the guidance of mankind. It is a path believed by Muslims to be a path shown by
Allah, the Creator, through his Messenger Muhammad (SAW)". It is Allah (the
Creator) alone who has the right to ordain a path. Muslims who submit
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's Wi ' ive for the implementation of the
completely to Allah’s will are required to SIve p

path. Allah states in the Qur’an:

We made for you a law, so follow i, and not the fancies of
those who have no knowledge’.

The real and absolute knowledge which is required to lay down a path for
human life is not possessed by any group of people but by Allah (SWT)_ The
Shari‘ah is geared towards the realisation of a peaceful and happy life here on
carth and endless bliss and salvation in the hereafter. It does not start and end in
the establishment of the Shari‘ah courts with full jurisdiction on civil and criminal
cases. Contrary to this, the Shariah covers all spheres of life, from an individual
personal life, up to international relations. It covers the areas of economy,
education, politics, defence and family living. It destroys social segregation and
class differences based on ethnicity, wealth, colour, race and gender. Under it, no
one is above the law. Therefore, if a President is taken to court, he must appear
before it. For example, “Ali ibn Abi-Talib who was the Muslim head of state
appeared before the court to settle a dispute “between himself and a Jew. The Jew
eventually embraced Islam voluntarily seeing the magnitude of Islamic justice
exemplified in his favour over his case with “Ali (R.A)°. The complete
implementation of the Shari‘ah ensures equitable distribution of wealth and
welfare in the society. It enables the rich to cater for the well-being and welfare of
the poor through the institution of Zakar, Sadagah, Wagf etc. It views the
political position as a weighty responsibility and not as an opportunity to exert

Non-Muslims Under the Shari‘ah

Dai explains that the Muslim iuri _
five categories as follows: 'M junsts have classified the non-Muslims into
i The Dhimmis: They are the non. !

Muslim state. ; non-Muslims who accept the hegemony of 3

- The Conquered people:

- - Mdﬂ"“i%



iv. Non-Muslim temporary residents: These are those residing temporarily
i & Muslim country e.g. tourists or lemporary sojourners.

V. Non-Muslim immigrants: The fifth category of non-Muslims is the aliens
who have opted voluntanily to live in a Muslim State’.

Though Doi identifies five groups of non-Muslims in an Islamic State, he
fails to draw a line of distinction between the first and the third groups of non-
Muslims.

Ahlu-Dhimmah or Dhimmis connotes the non-Muslims who live in an
Islamic State and enjoy all their human rights enshrined in the Shari‘ah. The word
Dhimm literally means ‘Pledge’, ‘Guarantee’ and ‘Safety’. The non-Muslims are
called Dhimmis because they are under the pledge of Allah, the pledge of the
Messenger of Allah and that of the Muslim community enabling them to live
under the protection of Islam. They are under the guarantee and protection of the
Muslim community. The Dhimmis, in this connection, are the non-Muslims of the
abode of Islam and hence the possessors of Islamic nationality®.

The Prophet (SAW) stressed the duties of Muslims towards Dhimmis and
threatening anyone who violates them with the wrath and punishment of Allah.
He urged Muslims not to cheat them because he shall be their opponent on the
day of resurrection”

The Relationship of Muslims and Non-Muslims Under the Shari‘ah

Some people presume that since the Shari‘ah is based on a definite
ideology, it will alienate the non-Muslims within its fold because of their
belonging to other religions beside Islam. This is not true because there are
guidelines in the Qur'dn and Sunnah which are aimed at maintaining and
strengthening relationship between Muslim and non-Muslim citizens. The basic
foundation of this relationship could be identified in the Qur'an.

Allah does not forbid you, with regards to those who do not fight you on
account of your religion nor drive you out of your homes, to treat them
with goodness and to be just to them. Truly, Allah loves those who are
just. Indeed, Allah forbids you (only) with regard to those who fight you
on account of religion and drive you out, that you tum to them (in
friendship) and whosoever turns to them (in friendship), they are
wrongdoers' .

The first of these two verses not only calls for justice and fairness in
dealing with non-Muslims who neither fight Muslims on religious grounds nor
drive them out of their homes but also urges Muslims to be kind to them. The
Muslims are enjoined to be just and fair to those who are neither at war with
them, nor hostile to them'' while the second verse that follows this enjoins the
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decree ordained by Allah (SWT). They are thf.':n:fm‘f Suppose > obey an heﬂ
fairly with people who do not agree with their religious teachings as much as

possible,

Rights of Non-Muslims Under the Shari‘ah _

The Shari‘ah lays down some rights for a man as a human bcm_g. Evcry

man regardless of nationality, tribe and religious ideology has some b_as:c ri .ghlts
because he is a human being. This should be recognised by every Muslim. It is in
fact the duty of every Muslim to fulfil these obligations. Non-Muslims under the
Shari‘ah are guaranteed the right to life, the right to safety of life, the right to
religious belief, the right to protection of honour, property, profession, freedom,
Justice, protest against tyranny, freedom to own property, etc. A glance at some of
these rights will convince us about the humanitarian package the Shari‘ah has
established for the non-Muslims to improve their lots as human beings in the
Shari‘ah:
a) The Right to Life: The right to life and respect for human life is basic
under the Shari’ah. Non-Muslims are guaranteed safety of their lives and
Muslims must work toward achieving this whenever the enabling environment is
provided. The Qur’an lays down a rule regarding this:

On that account we ordained for the children of Israel that whoever kills a
human being without any reason, (like man slaughter) or corruption on earth,

itismghﬂhﬂﬁﬂﬂdmﬁndmff o :
he saves the life of the whole manj; E.“-"’m saves a life, it would be as if

Under no circumstance should g Muslim be guilty of taking a human life. If
anyone }_ms murdered a human bein , 1L iS as if he slain the entire h race
This injunction has been T -

respectively: in_the holy Qur’an 6:151 and 17:33

The Prophet of Islam, Muhanm;‘;?g:ﬁng the right (o life and peace of others.
great sins in the life of a Muslim 13 W) has declared homicide as one of the



b)  The Right to Safety of Life: Non-Muslims under the Shari‘ah have the
right to life. There may be several forms of saving people from death. A man may
be ill or wounded irrespective of his nationality, race or colour. It is the
responsibility of the citizens of the Islamic State to arrange for his treatment for
the disease or wound he has sustained. If he experiences starvation, he should be
fed. If his life is at stake, he should be saved". Allah has equated the reward of
the person who saves a life to the reward of that person that saves the lives of all
mankind".

c) The Right to Freedom of Worship and Religion: Non-Muslims under
the Shari' ah have the right to practise their religion and worship. Their religious
rnghts are given due respect and nothing will be said and done which may
encroach upon these rights. This is an ordinance by Allah in the Qur’an.

Do not abuse those they appeal to instead of God, lest they
out of spite, abuse Allah in their ignorance'®.

The Shari“ah does not prohibit people from holding debates and discussions on
religious matters, but these discussions should be conducted in decency.

Do not argue with people of the Book unless it is in the
politest manner' '

In 6 A.H (628 A.D), the Prophet (SAW) granted a charter to the Christians
in Medina where he declared that no Christian was to be forced to denounce his
religion and no church should be demolished and that the Muslims were to help
the Christians in the repairs of their churches and that Christian women married to
Muslims could follow their own religion®.

Though this right of ‘live and lets live together’ has been in practice in
Nigeria especially where Muslims are in the majority such as Niger, Kano,
Kwara, Kaduna and other Northern states of Nigeria the reciprocation of this right
is not witnessed in areas where Muslims are in minority. For example, in the year
2000, a member of Edo State House of Assembly, proposed a bill to allow Islamic
Studies to be taught at both Primary and secondary schools in the State. The
House rejected this proposal despite the fact that it was in agreement with 1999
constitution of the Federal Republic of Nigeria Section 38 Sub-Section 1-3 and
the National Policy on Education. Also, both present and past administrators of
the Southern States of Nigena (whether Muslims or Christians) have not allowed
Muslims to establish Shari"ah courts despite the fact that it is a constitutional right
and in spite of the call by the minority Muslim groups in those States that
Shari“ah had been practised in some of these lands before the colonial conquest.
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:ihlc Mm:';.l::ﬁ l%;}gvtfmﬁnf‘fnﬁeﬂy: The Shari ah has L‘[CHT? y ﬂn_d d_ﬁﬁ T;_tﬂl}“ ;}Dnil'?rred
the right of security of ownership of property to the Dhimmis (1.e. Non-Muslims).
The Qur'dn is explicit about this.

And do not usurp one another's possessions by false
means,*’

This declaration in the Qur'an points to the fact that lakin_g of people’s
possession or property is completely prohibited unless they are acquired by lawful
means as enshrined in the law of Allah. The famous charter by the Pruphct.
(5.A.W) granted to Christians in Medina was described as a monument of
enlightened toleration. This charter accorded the Christians the rghts to practise
their religion, the right to life and property’’. Islam is so tolerant with non-
Muslims that it respects what they consider as lawful property according to their
own religion, although such property may be unlawful in the Islamic point of

- +
View. -

€) The Right to protection of Honour: Honour of every citizen under the
Shari‘ah, whether a Muslim or non-Muslim, is fully protected. The dead body and
bones of a non-Muslim are to be respected just as it is done in the case of any
Muslim. No non-Muslim will be unduly imprisoned or tortured under the
Shari‘ah®™. Defamation of character, insult by using nicknames, backbiting or
speaking ill of one another is prohibited by i
law cuts across all religious affiliations,
N The Right to Justice: Non-Muslims un
Muslims are enjoined to be just not only with ordinary human beings but even
with their enemies. This means 1o say that the justice to which the Shari‘ah is
inviting its followers is not limited only to the citizens of their own country or the
people of their own tribe, nation or race, or the Muslim community as?whule.
but to the universe which encompasses the human beings of the world 25

Once in a trial between

a Muslim
a decision in favour of and a Jew,

| .
lhl!'_- Jew who al once W hﬂl}r Pm'P]'IBl (S.A.W) gave

exclaimed ‘By Allah, you have
e he would alienate the

g) The Right to Freed



for the propagation of virtues and truth and not for spreading evil and wickedness.
The pnn-h’!?ushms also have the right to freedom of association, conscience and
conviction”™

h)  The Right and Freedom to Practise a Profession: Khalifah “Umar (R.A)
used to cunsul_t non-Muslims on military, economic and administrative problems.
The non-Muslims were appointed as Ministers and other various executive posts
d“""_’t’- the Abbasid period. The Holy Prophet (S.A.W) once appointed a non-
Mtfsllm Ryoy and sent him to Abyssinia to plead on behalf of the Muslim
emigrants™. Therefore, non-Muslims under the Shari‘ah can carry out all kinds of
trade, industry, agriculture and adopt any profession of their choice. Non-Muslims
could carry out professions that are unlawful to Muslims which are lawful to them
provided these unlawful things would not corrupt or cause disturbance to the
entire. Muslim Ummah. Therefore, non-Muslims enjoy freedom of work and
profession through engaging in contracts with others or by themselves. They are
also free to choose any profession and can undertake any kind of economic
activities except dealing in ‘Riba’ (interest) which is forbidden for them as well as
Muslims™.

i) The Right of Non-Muslims in Public funds: Muslim scholars agree that
all the Muslims as well as non-Muslims under the Shari‘ah are to be treated
equally in their rights to be looked after from the public funds. The Holy Prophet
(S.A.W) gave charity to the families of Jews during his time. Also “Umar Ibn al-
Khattab ordered Sadagah and stipends from the public treasury to be given to the
Christian lepers he saw while returning from Damascus. He also took a poor Jew
to the Baitul-Mal and ordered the official to fix maintenance allowance for him
and other people of his kind.*

i) Right to Neighbourliness: A non-Muslim has the right under the Shari‘ah
to acquire land and become a neighbour of a Muslim as long as he will not
constitute a threat to the corporate existence of the community. It was related that
in Madinah, a Jew lived in the neighbourhood of the Prophet (S.A.W). The
Prophet used to go to the house of this Jew if he fell ill in order to inquire about

his health and to help him.”’

k) Rights to Social Security: Non-Muslims, especially Jews and Christians,

right from the inception of Islam, had the right to social security because the basic

needs of the subjects were conceived to be the concern of the state. The Shari‘ah

has made it an obligation for the Muslim state to provide for all citizens with

disabilities that prevent them from lawful employment, Muslims and non-

Muslims alike. There are wonderful records of the examples of the treatment of
non-Muslims by granting them pensions and means of livelihood because of their

disabilities. For example, Khalifah “Umar (R.A) granted an old Jewish man

Stipgnds from the public treasury and ordered that such be given to anyone like

him*.
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Responsibilities of Non-Muslims under the Shari al

L. Capitation tax (Jizyah)

Jizvah means annual reasonable tax that non-Muslim citizens are require(

.f
to pay for the protection of their lives and property under the ti“'m” ”‘? 'dThﬂ}’ r?’d:v
Jizyah just as the Muslims give an obligatory Zakat (ie. the poor-cue). The
: : - nt of Zakar, U

payment of Jizyah will absolve a non-Muslim from the payme 1 -I'pun
the payment of Jizyah, a non-Muslim is exempted frqm any compulsory military
service which a Muslim citizen cannot avoid once he 1s c:alled upon to do so. Tlhf:
amount of Jizyah must be reasonable so that it can &E_lﬁﬂ}’_t_’e paid. If a Muslim
leader fails to protect the life and property of non-Muslim citizens, he must return
the Jizyah collected from them. The Jizyah tax is to‘bc accepted fmfﬂ non-
Muslims either Christians or Jews. The Jizyah during the Prophet’s time
represented the expenses of an average family for ten days._ gy N

Although non-Muslims were exempted from any military service, if any of
them does participate in the defence of his country, he is exempted from paying
the Jizyah for the whole year. The same is the case when a non-Muslim renders an
important service in the cause of the country. The imposition of Jizyah as a
compulsory tax under the Shari‘ah depends on the circumstances of the State or
country at that time>'. However, in a truly Shari‘ah-compliant state or country,
Jizyah is compulsory just as it is commanded by Allah in the Qur’an.

Fight those who believe not in Allah nor the last day nor hold the
forbidden which has been forbidden by Allah and his Messenger, nor

acknowledge the religion of truth of the people of the book, until they
pay Jizyah with willing submission.™

“Umar Ibn al-Khattab's period (634-644 A.D) was described as the period
of enlightened tolerance because of his administrative policies. When Umar
(R.A) saw an old Jew begging for the means of livelihood and sustenance, he
asked; “And what has constrained you to the condition I see you in? He replied, 1
have to pay Jizyah and T am poor and old. On hearing this, Khalifah “Umar took
him by the hand and led him to his own house and gave him something from his
private coffers. He immediately asked the treasurer of the pubic treasury to look
after him and people like him. By Allah, he said, ‘we should never be doing
justice if we eat out of his youth and leave him deserted in his old age'. Khalifah

“Umar then exempted him from the aymen _
others like him.”® g tof the tax and also the Jizyah tax and

Commercial tax ("Ushr)



Muslim merchants would collect one twentieth of their capital. It was in
recognition of this that, Anas Ibn Malik and Ziyad Ibn Hudair reported that “Umar
used to take one-fortieth from Muslim merchants of ahl-al-farb i.e. those who
came from a region at war with the Muslims. The percentage imposed on
merchants of ahl al-harb is equal to the percentage imposed on Muslim
nwm_hunts, Thus, the introduction of custom duties and tolls by the Muslim State
was in response to the practice of neighbouring States. This tax was imposed on
the non-Muslims at that time to safeguard their commercial interests and to

protect their commerce from the activities of the bandits in a country where
Muslims formed the defence forces.”

Land tax (Khardj)

Khardj originally meant tribute, in a general sense, to which non-Muslims
in a Muslim State were liable. In the early days of Islam, it was regarded as bein
the yields of the fields. It later came to mean the tax paid on landed property .
Payment of khardj assumed greater dimension during the reign of the “Umar. This
is due to the growth of the Muslim empire. The Caliph “Umar classified the
Islamic land into two distinct groups for this purpose. One part of the land paid
Khardj while the other paid “Ushr (tithe). All lands owned by Muslims paid “Ushr
while those in possession of the non-Muslims paid Kharaj. Some principles were
designed to determine the tax-bearing capacity of the land such as the quality of
the land, the kind of crops on the land and the method of irrigation. “Ushr (tithe)
was the tax charged from the Muslim land owners, at the rate of ten percent if
natural facilities for watering were available, otherwise at the rate of five percent.
Tithe tax is collected every time a crop is grawn”.

Recommendations
Based on the explanation given in this paper about the legal opportunities

available to the non-Muslims in an Islamic state, the following recommendations

are made: _

L. Nigerian Government should recognise the fact that a significant segment
of Nigerian people arc Muslims. They should therefore be allowed to
practise their religion in full by allowing them to practise the Shari‘ah in
all aspects. ‘

ii.  Government of the States of Nigeria where the Shari‘ah law is practised
should create enabling environment for the Shari‘ah. Provisions especially
in the areas of taking care of the welfare of citizens including non-
Muslims among them should be enforced.

iii.  Political office holders should uphold the tenets of good leadership in
Islam to allow room for effective Shari‘ah practices.
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Non-Muslims should be allowed to enjoy their rights when the Shari‘ ),

1v. n 2o .
law is established in line with the Shari'ah provisions without ap,
discrimination against them.

Conclusion

Islam has given the non-Muslims honour, l'igh[? and privileges through the
divine creed. Some of these provisions are stated in this paper. Islam, through the
Shari‘ah, calls for the establishment of cordial relationship between Muslip,
citizens and the non-Muslims to form the basis of tolerance, U"dcfﬁlﬂﬂdingﬁ
Justice, mercy and virtue. Both Muslims and non-Muslims in Nigeria enjoy
relative peace more than ever before in states where the Shari‘ah is in practice |t
1s therefore expedient for Muslims and non-Muslims to exploit these opportunities
to cement orderliness and peaceful coexistence for a progressive Nigerian society.
This can be achieved through allowing the Shari‘ah to be practised in full. In the
states where Muslims are in the majority in Nigeria, the Nigerian constitution
should provide for establishing the Shariah courts for them.
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